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Judges Have a First Amendment Right, Too

Deborah Rhode is a law professor at Stanford Law School.
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From an ethical standpoint, it is never a good sign when someone starts a sentence with the comment, "I'm sure I am going to get in trouble for [this].... " That is particularly true when
the someone is a federal judge, obligated by a code of judicial conduct to avoid the "appearance of impropriety." So when Judge Shira Scheindlin made the comment before inviting
plaintiffs to challenge New York's stop-and-frisk practices, her statement attracted criticism from an appellate court. The court was equally disturbed by comments she had made in
press interviews. However, what is most troubling about the case is not what Judge Sheindlin said, but how the appellate court responded . It accused her of ethical misconduct and
removed her from the proceeding without any hearing or evidentiary record on which to evaluate its decision.

Judicial credibility is enhanced,
not diminished, by
opportunities for public
education.

Judge Scheindlin made her comment in the course of an earlier case that produced a settlement concerning alleged racial profiling. In suggesting that the plaintiffs bring a new case
that she would accept as related, the court did nothing wrong on the merits. The two cases were clearly related; they involved the same practices. The judge's offhand comment about
"getting in trouble" was ill-considered but her conduct was not unethical.

Nor, if Judge Scheindlin's ' statements are to be credited , did she violate the code of conduct in giving press interviews. According to her account, she did not comment on the merits of
the case, which is contrary to the code; the statements attributed to her came from the opinion. No party suggested otherwise or requested her disqualification.

From a First Amendment perspective, the appellate court's opinion is disturbing on both substantive and procedural grounds. As a substantive matter, where free speech interests are
at stake, courts should be wary about allowing an elastic standard like "appearance of impropriety " to muzzle appropriate comment to the press. Judicial credibility is enhanced, not
diminished, by opportunities for public education. As a procedural matter, before impugning the reputation of the trial judge, the appellate should have provided an opportunity to be
heard. If the goal of judicial ethics rules is to encourage public confidence in the fairness of proceedings, the appellate court 's decision was ill- calculated to do so.
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